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SECOND SUBSTI TUTE HOUSE BI LL 1291

State of WAshi ngt on 59th Legislature 2005 Regul ar Sessi on

By House Committee on Appropriations (originally sponsored by
Representati ves Cody, Bai | ey, Morrell, Hi nkl e, G een, Moel | er,
Kessler, Haigh, Linville, Kagi, Santos and O nsby)

READ FI RST TI ME 03/ 07/ 05.

AN ACT Relating to inproving health care professional and health
care facility patient safety practices; anending RCW 43.70.110,
43.70. 250, 5.64.010, and 43.70.510; reenacting and anmending RCW
69.41.010; adding new sections to chapter 43.70 RCW adding a new
section to chapter 7.70 RCW creating new sections; providing an
effective date; and decl aring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) The legislature finds that:

(a) Thousands of patients are injured each year in the United
States as a result of nedical errors, and that a conprehensive approach
is needed to effectively reduce the incidence of nedical errors in our
health care system |nplenentation of proven patient safety strategies
can reduce nedical errors, and thereby potentially reduce the need for
di sciplinary actions against licensed health care professionals and
facilities, and the frequency and severity of nedical malpractice
cl aims; and

(b) Health care providers, health care facilities, and health
carriers can and should be supported in their efforts to inprove
patient safety and reduce nedical errors by encouraging health care
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facilities and providers to conmunicate openly with patients regarding
medi cal errors that have occurred and steps that can be taken to
prevent errors from occurring in the future, encouraging health care
facilities and providers to work cooperatively in their patient safety
efforts, and increasing funding available to inplenment proven patient
safety strategies.

(2) Through the adoption of this act, the legislature intends to
positively influence the safety and quality of care provided in
Washi ngton state's health care system

PART |: FUNDI NG PATI ENT SAFETY EFFORTS

Sec. 101. RCW43.70.110 and 1993 sp.s. ¢ 24 s 918 are each anended
to read as foll ows:

(1) The secretary shall charge fees to the |icensee for obtaining
a |icense. After June 30, 1995, nunicipal corporations providing
energency nedical care and transportati on services pursuant to chapter
18. 73 RCW shall be exenpt from such fees, provided that such other
energency services shall only be charged for their pro rata share of
the cost of licensure and inspection, if appropriate. The secretary
may waive the fees when, in the discretion of the secretary, the fees
woul d not be in the best interest of public health and safety, or when
the fees would be to the financial disadvantage of the state.

(2) Except as provided in section 103 of this act, fees charged
shal | be based on, but shall not exceed, the cost to the departnent for
the licensure of the activity or class of activities and may include
costs of necessary inspection.

(3) Departnent of health advisory committees may review fees
established by the secretary for |icenses and comment upon the
appropri ateness of the | evel of such fees.

Sec. 102. RCW 43.70.250 and 1996 c 191 s 1 are each anended to
read as foll ows:

It shall be the policy of the state of Washington that the cost of
each professional, occupational, or business |icensing programbe fully
borne by the nenbers of that profession, occupation, or business. The
secretary shall from tinme to tinme establish the anount of al
application fees, license fees, registration fees, exam nation fees,
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permt fees, renewal fees, and any other fee associated with |icensing
or reqgulation of professions, occupations, or businesses adm nistered
by the departnent. In fixing said fees, the secretary shall set the
fees for each program at a sufficient level to defray the costs of
adm nistering that program and the patient safety fee established in
section 103 of this act. Al such fees shall be fixed by rule adopted
by the secretary in accordance wth the provisions of the
adm ni strative procedure act, chapter 34.05 RCW

NEW SECTION. Sec. 103. A new section is added to chapter 43.70
RCWto read as foll ows:

(1) The secretary shall increase the licensing fee established
under RCW 43.70.110 by two dollars for the health care professionals
designated in subsection (2) of this section and by two dollars per
licensed bed for the health care facilities designated in subsection
(2) of this section. Proceeds of the patient safety fee nust be
deposited into the patient safety account in section 107 of this act
and dedicated to patient safety and nedical error reduction efforts
t hat have been proven to inprove, or have a substantial 1ikelihood of
improving the quality of care provided by health care professionals and
facilities.

(2) The health care professionals and facilities subject to the
patient safety fee are:

(a) The followi ng health care professionals |icensed under Title 18
RCW

(1) Registered nurses and licensed practical nurses |icensed under
chapter 18.79 RCW

(1i1) Chiropractors licensed under chapter 18.25 RCW

(ti1) Dentists licensed under chapter 18.32 RCW

(tv) Mdw ves |icensed under chapter 18.50 RCW

(v) Naturopaths |icensed under chapter 18.36A RCW

(vi) Optonetrists |icensed under chapter 18.53 RCW

(vii) Osteopathic physicians |icensed under chapter 18.57 RCW

(viii) Osteopathic physicians' assistants |icensed under chapter
18. 57A RCW

(1 x) Pharmaci sts and pharnmaci es |icensed under chapter 18.64 RCW

(x) Physicians licensed under chapter 18.71 RCW

(xi) Physician assistants |licensed under chapter 18.71A RCW
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(xii) Podiatrists licensed under chapter 18.22 RCW and

(xi1i) Psychol ogi sts |licensed under chapter 18.83 RCW and

(b) Hospitals licensed under chapter 70.41 RCW and psychiatric
hospitals |icensed under chapter 71.12 RCW

NEW SECTION.  Sec. 104. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) One percent of all attorneys' fees received for representation
of claimnts or defendants in actions brought under this chapter that
result in paynent to a claimnt shall be paid as a patient safety set
aside. Proceeds of the patient safety set aside will be distributed by
the department of health in the form of grants, |oans, or other
appropriate arrangenents to support strategies that have been proven to
reduce nedi cal errors and enhance patient safety, or have a substantia
i kel i hood of reducing nedical errors and enhancing patient safety, as
provided in section 103 of this act.

(2) A patient safety set aside shall be transmtted to the
secretary of the departnent of health by the attorney who receives fees
under subsection (1) of this section for deposit into the patient
safety account established in section 107 of this act.

(3) The Washington state suprene court shall by rule adopt
procedures to inplenent this section.

NEW SECTION. Sec. 105. A new section is added to chapter 43.70
RCWto read as foll ows:

(1)(a) Patient safety fee and set aside proceeds shall be
adm ni stered by the departnent, after seeking input from health care
providers engaged in direct patient care activities, health care
facilities, health care provider organizations, and other interested
parties. In developing criteria for the award of grants, |oans, or
ot her appropriate arrangenents under this section, the departnent shal
rely primarily upon evidence-based practices to i nprove patient safety
t hat have been identified and recomended by governnental and private
organi zations, including, but not limted to:

(1) The federal agency for health care quality and research;

(ii) The institute of nedicine of the national acadeny of sciences;

(tit) The joint commssion on accreditation of health care
or gani zati ons; and
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(1v) The national quality forum

(b) The departnment shall award grants, |oans, or other appropriate
arrangenents for at |east two strategies that are designed to neet the
goals and recomendations of the federal institute of nedicine's
report, "Keeping Patients Safe: Transform ng the Wrk Environnent of
Nur ses. "

(2) Projects that have been proven to reduce nedical errors and
enhance patient safety shall receive priority for funding over those
that are not proven, but have a substantial |ikelihood of reducing
nmedi cal errors and enhancing patient safety. All project proposals
must include specific performance and outcone neasures by which to
eval uate the effectiveness of the project. Project proposals that do
not propose to use a proven patient safety strategy nust include, in
addition to performance and outconme neasures, a detailed description of
the anticipated outconmes of the project based upon any avail able
related research and the steps for achieving those outcones.

(3) The departnent may use a portion of the patient safety fee
proceeds for the costs of adm nistering the program

NEW SECTION. Sec. 106. A new section is added to chapter 43.70
RCWto read as foll ows:

The secretary nmay solicit and accept grants or other funds from
public and private sources to support patient safety and nedical error
reduction efforts under this act. Any grants or funds received nay be
used to enhance these activities as long as program standards
established by the secretary are foll owed.

NEW SECTION. Sec. 107. A new section is added to chapter 43.70
RCWto read as foll ows:

The patient safety account is created in the state treasury. All
receipts fromthe fees and set asides created in sections 103 and 104
of this act nust be deposited into the account. Expenditures fromthe
account may be used only for the purposes of this act. Mneys in the
account may be spent only after appropriation.

NEW SECTION. Sec. 108. A new section is added to chapter 43.70
RCWto read as foll ows:
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By Decenber 1, 2008, the departnent shall report the follow ng
information to the governor and the health policy and fiscal commttees
of the | egislature:

(1) The anpunt of patient safety fees and set asides deposited to
date in the patient safety account;

(2) The criteria for distribution of grants, |oans, or other
appropriate arrangenents under this act; and

(3) A description of the nedical error reduction and patient safety
grants and |l oans distributed to date, including the stated performnce
measures, activities, tinelines, and detailed information regarding
out cones for each project.

PART |1: ENCOURAG NG PATI ENT SAFETY THROUGH
COMVUNI CATI ONS W TH PATI ENTS

Sec. 201. RCW 5.64.010 and 1975-'76 2nd ex.s. ¢ 56 s 3 are each
anmended to read as foll ows:
(1) In any civil action against a health care provider for personal

injuries which is based upon alleged professional negligence ((and

hich i ey
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enployee,  or agent is  deceased, his estate or  personal
representative-)), or in any arbitration or nediation proceeding
related to such civil action, evidence of furnishing or offering or
prom sing to pay nedical, hospital, or simlar expenses occasi oned by
an injury is not adm ssible ((te—provetabiHityforthe itniury)).

(2) In a civil action against a health care provider for personal
injuries which is based upon alleged professional negligence, or in any
arbitration or nediation proceeding related to such civil action:

(a) Any and all statenents, affirnmations, gestures, or conduct
expressing apol ogy, fault, synpat hy, conmi seration, condol ence,
conpassion, or a general sense of benevol ence; or

(b) Any and all statenents or affirmations regarding renedial
actions that nmay be taken to address the act or om ssion that is the
basis for the allegation of negligence;
which were in the past or are nade by a health care provider to the
injured person, a relative of the injured person, or a representative
of the injured person and which relate to the disconfort, pain,
suffering, injury, or death of the injured person as the result of the
al l eged professional negligence are not adm ssible as evidence.

(3) For the purposes of this section:

(a) "Health care provider" has the sane neaning provided in RCW
7.70.020.

(b) "Rel ative" neans:

(1) An injured person's spouse, parent, grandparent, stepfather
stepnother, child, grandchild, brother, sister, half brother, half
sister, or spouse's parents;

(ii) Relationships in (b)(i) of this subsection that are
established with an injured person as a result of adoption; and

(iii) Any person who has a famly-type relationship with an injured
per son.

(c) "Representative" neans a legal gquardian, attorney, person
designated to nmake decisions on behalf of a patient under a nedica
power of attorney, or any person recognized in law or custom as a
patient's agent.

PART |11: COORDI NATED QUALI TY | MPROVEMENT PROGRAMS

p. 7 2SHB 1291
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Sec. 301. RCW 43.70.510 and 2004 c 145 s 2 are each anended to
read as foll ows:

(1)(a) Health care institutions and nedical facilities, other than
hospitals, that are licensed by the departnent, professional societies
or organizations, health care service contractors, health maintenance
organi zations, health carriers approved pursuant to chapter 48.43 RCW
and any other person or entity providing health care coverage under
chapter 48.42 RCWthat is subject to the jurisdiction and regul ation of
any state agency or any subdivision thereof may maintain a coordinated
quality inprovenent program for the inprovenent of the quality of
health care services rendered to patients and the identification and
prevention of nedical mal practice as set forth in RCW70.41. 200.

(b) Al such prograns shall conply with the requirenents of RCW
70.41.200(1) (a), (c¢), (d), (e), (f), (g), and (h) as nodified to
reflect the structural organization of the institution, facility,
pr of essi onal societies or or gani zati ons, health care service
contractors, health mai ntenance organizations, health carriers, or any
other person or entity providing health care coverage under chapter
48.42 RCW that is subject to the jurisdiction and regulation of any
state agency or any subdivision thereof, unless an alternative quality
i nprovenent program substantially equivalent to RCW 70.41.200(1)(a) is
devel oped. All such prograns, whether conplying with the requirenent
set forth in RCW 70.41.200(1)(a) or in the form of an alternative
program nust be approved by the departnent before the discovery
limtations provided in subsections (3) and (4) of this section and the
exenption under RCW42.17.310(1)(hh) and subsection (5) of this section
shal | apply. In review ng plans submtted by licensed entities that
are associated with physicians' offices, the departnent shall ensure
that the exenption under RCW 42.17.310(1)(hh) and the discovery
limtations of this section are applied only to information and
docunents related specifically to quality inprovenent activities
undertaken by the licensed entity.

(2) Health care provider groups of five or nore providers may
mai ntain a coordi nated quality inprovenent programfor the inprovenent
of the quality of health care services rendered to patients and the
identification and prevention of nedical malpractice as set forth in
RCW 70. 41. 200. For purposes of this section, a health care provider
group may be a consortium of providers consisting of five or nore

2SHB 1291 p. 8
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providers in total. Al  such prograns shall conmply wth the
requi renents of RCW 70.41.200(1) (a), (c), (d), (e), (f), (g), and (h)
as nodified to reflect the structural organi zation of the health care
provi der group. All such prograns nust be approved by the depart nent
before the discovery limtations provided in subsections (3) and (4) of
this section and the exenption wunder RCW 42.17.310(1)(hh) and
subsection (5) of this section shall apply.

(3) Any person who, in substantial good faith, provides information
to further the purposes of the quality inprovenent and nedical
mal practice prevention program or who, in substantial good faith,
participates on the quality inprovenment conmttee shall not be subject
to an action for civil damages or other relief as a result of such
activity. Any person or entity participating in a coordinated quality
i nprovenent programthat, in substantial good faith, shares information
or docunents with one or nore other progranms, commttees, or boards
under subsection (6) of this section is not subject to an action for
civil damages or other relief as a result of the activity or its
consequences. For the purposes of this section, sharing information is
presuned to be in substantial good faith. However, the presunption may
be rebutted upon a showi ng of clear, cogent, and convincing evidence
that the information shared was knowingly false or deliberately
m sl eadi ng.

(4) Information and docunents, including conplaints and incident
reports, created specifically for, and collected, and maintained by a
quality inprovenent conmttee are not subject to discovery or
i ntroduction into evidence in any civil action, and no person who was
in attendance at a neeting of such comnmttee or who participated in the
creation, collection, or maintenance of information or docunents
specifically for the conmttee shall be permtted or required to
testify in any civil action as to the content of such proceedi ngs or
t he docunents and information prepared specifically for the commttee.
This subsection does not preclude: (a) In any civil action, the
di scovery of the identity of persons involved in the nedical care that
is the basis of the civil action whose involvenent was i ndependent of
any quality inprovenent activity; (b) in any civil action, the
testinony of any person concerning the facts that form the basis for
the institution of such proceedings of which the person had persona
know edge acquired i ndependently of such proceedings; (c) in any civil

p. 9 2SHB 1291
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action by a health care provider regarding the restriction or
revocation of that individual's clinical or staff privileges,
introduction into evidence information collected and nmaintained by
quality inprovenment commttees regardi ng such health care provider; (d)
in any civil action challenging the termnation of a contract by a
state agency wth any entity mnmaintaining a coordinated quality
i nprovenent program under this section if the termnation was on the
basis of quality of care concerns, introduction into evidence of
information created, col | ect ed, or maintained by the quality
i nprovenent commttees of the subject entity, which nay be under terns
of a protective order as specified by the court; (e) in any civil
action, disclosure of the fact that staff privileges were term nated or
restricted, including the specific restrictions inposed, if any and the
reasons for the restrictions; or (f) in any civil action, discovery and
introduction into evidence of the patient's nedical records required by
rule of the departnent of health to be nade regarding the care and
treatment received.

(5 Information and docunents created specifically for, and
coll ected and maintained by a quality inprovenent conmttee are exenpt
fromdi scl osure under chapter 42.17 RCW

(6) A coordinated quality inprovenent program may share information
and docunents, including conplaints and incident reports, created
specifically for, and collected and mai ntained by a quality inprovenent
committee or a peer review conmttee under RCW 4.24.250 with one or
nore other coordinated quality inprovenent prograns nmaintained in
accordance with this section or with RCW 70.41.200 or a peer review
commttee under RCW 4.24.250, for the inprovenent of the quality of
health care services rendered to patients and the identification and
prevention of nedical mal practice. The privacy protections of chapter
70.02 RCW and the federal health insurance portability and
accountability act of 1996 and its inplenenting regulations apply to
the sharing of individually identifiable patient information held by a

coordinated quality inprovenent program Any rules necessary to
inplement this section shall neet the requirenents of applicable
federal and state privacy laws. Information and docunments discl osed by

one coordinated quality inprovenent program to another coordinated
quality inprovenent program or a peer review conmmttee under RCW
4.24.250 and any information and docunments created or maintained as a

2SHB 1291 p. 10
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result of the sharing of information and docunents shall not be subject
to the discovery process and confidentiality shall be respected as
requi red by subsection (4) of this section and RCW 4. 24. 250.

(7) The departnent of health shall adopt rules as are necessary to
i npl ement this section.

PART |V: PRESCRI PTI ON LEGQ BI LI TY

NEW SECTION. Sec. 401. The legislature finds that prescription
drug errors occur because the pharmacist or nurse cannot read the
prescription from the physician or other provider with prescriptive
aut hority. The | egislature further finds that |egible prescriptions
can prevent these errors.

Sec. 402. RCW69.41.010 and 2003 ¢ 257 s 2 and 2003 ¢ 140 s 11 are
each reenacted and anmended to read as foll ows:

As used in this chapter, the followng terns have the neanings
i ndi cated unless the context clearly requires otherw se:

(1) "Administer" nmeans the direct application of a |egend drug
whet her by injection, inhalation, ingestion, or any other neans, to the
body of a patient or research subject by:

(a) A practitioner; or

(b) The patient or research subject at the direction of the
practitioner.

(2) "Community-based care settings" include: Community residentia
progranms for the devel opnentally disabled, certified by the departnent
of social and health services under chapter 71A 12 RCW adult famly
homes |icensed under chapter 70.128 RCW and boarding hones |icensed
under chapter 18.20 RCW Conmunity-based care settings do not include
acute care or skilled nursing facilities.

(3) "Deliver" or "delivery" means the actual, constructive, or
attenpted transfer fromone person to another of a | egend drug, whether
or not there is an agency rel ationship.

(4) "Departnent” nmeans the departnent of health.

(5) "Dispense” nmeans the interpretation of a prescription or order
for a legend drug and, pursuant to that prescription or order, the
proper selection, neasuring, conpounding, |abeling, or packaging
necessary to prepare that prescription or order for delivery.

p. 11 2SHB 1291
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(6) "Dispenser” neans a practitioner who di spenses.

(7) "Distribute" nmeans to deliver other than by adm nistering or
di spensing a | egend drug.

(8) "Distributor” means a person who distributes.

(9) "Drug" neans:

(a) Substances recognized as drugs in the official United States
phar macopoei a, official honeopat hic pharmacopoei a of the United States,
or official national formulary, or any supplenent to any of them

(b) Substances intended for use in the diagnosis, cure, mtigation,
treatnment, or prevention of disease in man or ani mals;

(c) Substances (other than food, mnerals or vitamns) intended to
affect the structure or any function of the body of man or aninmals; and

(d) Substances intended for use as a conponent of any article
specified in (a), (b), or (c) of this subsection. It does not include
devi ces or their conponents, parts, or accessories.

(10) "Electronic comruni cation of prescription information” nmeans
the conmunication of prescription information by conputer, or the
transm ssion of an exact visual inage of a prescription by facsimle,
or other electronic neans for original prescription information or
prescription refill information for a | egend drug between an authorized
practitioner and a pharmacy or the transfer of prescription informtion
for a legend drug from one pharmacy to anot her pharmacy.

(11) "In-home care settings" include an individual's place of
tenporary and permanent residence, but does not include acute care or
skilled nursing facilities, and does not include conmunity-based care
settings.

(12) "Legend drugs" neans any drugs which are required by state | aw
or regulation of the state board of pharnmacy to be dispensed on
prescription only or are restricted to use by practitioners only. A
prescription nust be hand printed, typewitten, or electronically
gener at ed.

(13) "Legible prescription® nmeans a prescription or nedication
order issued by a practitioner that is capable of being read and
understood by the pharnmacist filling the prescription or the nurse or
other practitioner inplenenting the nedication order.

(14) "Medication assistance" nmeans assistance rendered by a
nonpractitioner to an individual residing in a comunity-based care
setting or in-hone care setting to facilitate the individual's self-

2SHB 1291 p. 12
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adm ni stration of a |egend drug or controlled substance. It includes
rem ndi ng or coaching the individual, handing the nedication contai ner
to the individual, opening the individual's nedication container, using
an enabler, or placing the nedication in the individual's hand, and
such ot her neans of nedication assistance as defined by rul e adopted by
t he departnent. A nonpractitioner may help in the preparation of
| egend drugs or controlled substances for self-adm nistration where a
practitioner has determned and comrunicated orally or by witten
direction that such nedication preparation assistance is necessary and
appropriate. Medication assistance shall not include assistance with
i ntravenous nedications or injectable nedications, except prefilled
insulin syringes.

(15) "Person" means individual, corporation, governnment or
governnental subdivision or agency, business trust, estate, trust,
partnership or association, or any other legal entity.

(16) "Practitioner" neans:

(a) A physician under chapter 18.71 RCW an osteopathic physician
or an osteopathic physician and surgeon under chapter 18.57 RCW a
dentist under chapter 18.32 RCW a podiatric physician and surgeon
under chapter 18.22 RCW a veterinarian under chapter 18.92 RCW a
regi stered nurse, advanced registered nurse practitioner, or licensed
practical nurse under chapter 18.79 RCW an optonetrist under chapter
18.53 RCWwho is certified by the optonetry board under RCW 18.53. 010,
an osteopathic physician assistant wunder chapter 18 57A RCW a
physi ci an assistant under chapter 18.71A RCW a naturopath |icensed
under chapter 18.36A RCW a pharmaci st under chapter 18.64 RCW or,
when acting under the required supervision of a dentist |icensed under
chapter 18.32 RCW a dental hygienist |icensed under chapter 18.29 RCW

(b) A pharmacy, hospi tal, or other institution |I|icensed
regi stered, or otherwise permtted to distribute, dispense, conduct
research with respect to, or to admnister a |l egend drug in the course
of professional practice or research in this state; and

(c) A physician licensed to practice nedicine and surgery or a
physician |licensed to practice osteopathic nedicine and surgery in any
state, or province of Canada, which shares a common border with the
state of Washi ngt on.

(17) "Secretary" means the secretary of health or the secretary's
desi gnee.

p. 13 2SHB 1291
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PART V: M SCELLANEQUS PROVI SI ONS

NEW SECTION. Sec. 501. Part headings used in this act are not any
part of the | aw

NEW SECTION. Sec. 502. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 503. Section 103 of this act is necessary for
the i mmedi ate preservation of the public peace, health, or safety, or
support of the state governnent and its existing public institutions,
and takes effect July 1, 2005.

~-- END ---
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